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Docket No. 8212.3GEN.US.OPP

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Sweetwater Brewing Company, LLC Interlocutory Attorney: Elizabeth A.
Opposer Dunn, Esq.

V. Opposition No. : 91181456
Serial No. 77055018

Milledgeville In Motion, Inc.
Applicant Opposition Filing Date: 12/21/2007

Mark: SWEETWATER FESTIVAL

Trademark Trial and Appeal Board
P.O. Box 1451
Alexandria, VA 22313-1451

MOTION TO SUSPEND PROCEEDING PENDING RESULTS OF CIVIL ACTION
OF THE PARTIES PURSUANT TO 37 CFR § 2.117(a)

Ma’am or Sir:

Heretofore, Applicant has not filed an answer in the present matter, the
deadline of which is January 30, 2008. Applicant hereby respectfully requests
suspension of the present proceeding under 37 CFR §2.117(a) and TBMP
§510.02(a}, pending the outcome of a civil action before the United States District
Court for the Middle District of Georgia, Civil Action No. 5:07-cv-424.

Copies of the pleadings in the civil action are submitted herewith. Please
charge any fees incurred by Applicant associated with this filing to Deposit Account

No. 502235.
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The undersigned, being hereby warned that willful false statements and the
like so made are punishable by fine or imprisonment or both, under 18 U.S.C. 1001,
and that such willful false statements may jeopardize the validity of the application or
any resulting registration, declares that the facts set forth in this application are true;
all statements made of his own knowledge are true; and all statements made on

information and belief are believed to be tfrue.

Respectfully submitted,

Date: January 30, 2008 g!www\

Timothy W. Fitzwilliam, Reg. No. 46,439
Attorney for Applicant

Catalyst Law Group, APC
9710 Scranton Road, Suite 170
San Diego, CA 92121
Telephone: (858) 450-0099
Facsimile: (858) 450-9834
tfitzwilliam@catalystlaw.com
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CERTIFICATE OF SERVICE

I hereby certify that the undersigned has on this day electronically filed MOTION
TO SUSPEND PROCEDING through the Electronic System for Trademark Trials and
Appeals (ESTTA) and a copy of same was served on Opposer by mailing of same by
U.S. First Class mail prepaid, in the 30th day of January 2008, to Opposer’s Counsel,

addressed as follows:

J. Mark Wilson

Henry B. Ward, llI

More &Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charlotte, NC 28280

LY

Julie Freiburger
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA-

MACON DIVISION
SWEETWATER BREWING COMPANY, LLC )
)
Plaintiff, )
)
V. ) CIVIL ACTION NO.:
) 5:07-cv-424
MILLEDGEVILLE MAINSTREET/DDA, )
MILLEDGEVILLE IN MOTION, INC., ) JURY TRIAL DEMANDED
)
Defendants. )
)

PLAINTIFF’S FIRST RECAST AND AMENDED COMPLAINT
FOR TRADEMARK INFRINGEMENT, FEDERAL TRADEMARK DILUTION, FALSE
DESIGNATION OF ORIGIN, FEDERAL CYBERPIRACY, UNFAIR COMPETITION
AND DECEPTIVE TRADE PRACTICES

Plaintiff Sweetwater Brewing Company, LLC (hereinafter “Sweetwater” or “Plaintiff”),
for its complaint against Defendants Milledgeville Mainstreet/ DDA (“Mainstreet”) and
Milledgeville in Motion, Inc. (“Motion”) (collectively “Defendants™), alleges as follows:

JURISDICTION AND VENUE

1. The jurisdiction of this Court rests upon the following grounds:
(a) 28 U.S.C. § 1338(a), this being a civil action arising under the trademark
and unfair competition laws of the United States, namely, the Lanham Act,
15 U.S.C. §§ 1051-1127,
(b) Section 39 of the Lanham Act, 15 U.S.C. § 1121, this being an action
arising under that Act;
(c) 28 U.S.C. § 1337, this being a civil action arising under an Act of

Congress regulating commerce;
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(d) 28 U.S.C. § 1367(a), this action including claims that are so related to
claims that are within the original jurisdiction of this Court that they form
part of the same case or controversy under Article III of the United States
Constitution.

2. This Court has personal jurisdiction over the Defendants arising from Defendants’
business presence in this State, including their regular and continuous conducting of business in
the State of Georgia and within this judicial district and division.

3. Venue is properly laid in this Court under the provisions of 28 U.S.C. § 1391(b)
and (c).

THE PARTIES

4. Plaintiff, Sweetwater, is a limited liability company duly organized and existing
under the laws of the State of Georgia, with a principal place of business at 195 Ottley Drive,
Atlanta, Georgia 30324,

5. Defendant Mainstreet, upon information and belief, is a partnership with a
principal place of business at 102 South Wayne Street, Milledgeville, Georgia 31059.

6. Defendant Motion, upon information and belief, is a corporation duly organized
and existing under the laws of the State of Georgia, with a principal place of business at 137
West Hancock Street, Milledgeville, Georgia 31061.

THE FAMOUS “SWEETWATER” MARK

7. Since at least February 1996, Plaintiff has adopted and continuously used in
interstate commerce the SWEETWATER® mark for a wide variety of beer, clothing and
entertainment services. In particular, Plaintiff Sweetwater operates a brewery in Atlanta,

Georgia, under the name “SweetWater Brewing Company”. Sweetwater enjoys a wide beer
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distribution base across the Southeastern United States. In addition, Plaintiff Sweetwater sells
merchandise, including but not limited to clothing and posters, bearing the SWEETWATER®
mark. Finally, Plaintiff Sweetwater sponsors various music and other entertainment events in the
greater-Atlanta Metropolitan area and across the Southeastern United States.

8. Through such widespread usage and recognition, Plaintiff has acquired common-
law rights in the designation “SWEETWATER?” as a proprietary trade name, service mark and
trademark, which rights extend, without limitation, to the exclusive right to use this designation
in conjunction with malt beverages, clothing and merchandise, and musical and other
entertainment events.

9. In addition to the common-law rights acquired by Plaintiff in the designation
“SWEETWATER?”, Plaintiff has also obtained two United States Trademark Registrations for

the SWEETWATER® mark, which registrations are valid, enforceable, and incontestable.

Mark Reg. No. Reg. Date Services

SWEETWATER | 2,259,736 July 6, 1999 FOR: MALT BEVERAGES,
NAMELY, BEER, ALE, STOUT,
LAGER AND PILSNER.

IN CLASS 32 (U.S. CLS. 45, 46,
AND 48).

SWEETWATER | 3,282,291 Aug. 21, 2007 FOR: MALT BEVERAGES,
NAMELY, BEER, ALE, STOUT,
LAGER, AND PILSNER.

IN CLASS 32 (U.S. CLS. 45, 46,
AND 48).

10.  Copies of the Certificates of Registration for the SWEETWATER® mark are
attached as Exhibits A and B.

DEFENDANTS ACTIVITIES

11.  Defendants use the designations “SWEETWATER” and “SWEETWATER

FESTIVAL?” in connection with the marketing, advertising, and distribution of merchandise,
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beer, and musical and other entertainment events. Copies of pictures appearing at Defendants’
2006 festival depicting advertisements for the sale of clothing, posters and beer are attached as
Exhibit C.

12.  Plaintiff Sweetwater was a sponsor of Defendants’ inaugural festival in 2004 and,
thus, provided its consent to the use of the SWEETWATER® mark in connection with that
festival. However, Sweetwater has not consented to Defendants’ use of the SWEETWATER®
mark for any other festival.

13.  Defendants have not been authorized by Plaintiff Sweetwater to use its
proprietary SWEETWATER® mark in conjunction with the marketing, advertising, and
distribution of merchandise, beer, and musical and other entertainment events since the inaugural
festival.

14.  Upon information and belief, the activities of Defendants complained of herein
constitute willful and intentional infringement of Plaintiff’s rights in the SWEETWATER® mark
and Defendants’ activities also constitute dilution of the otherwise distinctive nature of the
SWEETWATER® mark, in total disregard of Plaintiff’s proprietary rights, and have been
continued in spite of Defendants’ knowledge that the use of Plaintiff’s proprietary
SWEETWATER® mark or any reproduction, counterfeit or colorable imitation thereof, was and
is in direct contravention of Plaintiff’s exclusive proprietary rights.

15.  Defendants’ unlawful activities result in irreparable harm and injury to Plaintiff in
that, among other things, they deprive Plaintiff of its absolute right to determine the manner in
which its image is presented to the general public through its goods and services; deceive and
confuse the public, including, for example, customers and suppliers, as to the origin and

sponsorship of such goods and services; wrongfully prey upon and cash in on Plaintiff’s
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reputation and commercial value and its exclusive rights in the SWEETWATER® mark; and to
the extent that the infringing goods and services do not meet the high quality standards of
Plaintiff, they irreparably harm and injure the reputation of Plaintiff for providing quality goods
and services.

16.  Upon information and belief, Defendants have intentionally and willfully
attempted to trade upon the goodwill created by Plaintiff’s famous and proprietary
SWEETWATER® mark. The infringing goods and services marketed, promoted and provided
by Defendants are so related to Plaintiff’s goods and services that Defendants’ use is likely to
cause the confusion of customers and the public and deceive and mislead customers and the
public into becoming interested in and/or acquiring Defendants’ infringing goods and services
believing that they are offered under the control or authorization of Plaintiff Sweetwater.

17.  The acts complained of herein also have irreparably damaged Plaintiff
Sweetwater by damaging and eroding the SWEETWATER® mark and the goodwill represented
by said mark and by placing in the hands of Defendants the good name, reputation, and goodwill
that have been developed by Plaintiff Sweetwater. These acts are destroying the otherwise
exclusive association in the eyes of the public between Plaintiff Sweetwater and the
SWEETWATER® mark.

FIRST CLAIM FOR RELIEF
(Infringement of Federally Registered Trademark)

18.  Plaintiff incorporates by reference all of the allegations set forth in the foregoing
Paragraphs 1-17.
19.  Thisis a claim against Defendants for infringement of a Federally Registered

Trademark in violation of 15 U.S.C. § 1114.
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20. Defendants are marketing, advertising, and distributing merchandise, beer, and
musical and other entertainment events under an imitation or reproduction of Plaintiff’s
proprietary and federally registered SWEETWATER® mark, including the registrations listed
previously. Defendants’ use tends to falsely describe and represent their products and services as
originating from, having been sponsored by, having been endorsed or approved by, or otherwise
being connected or affiliated with Plaintiff. These actions of Defendants are likely to confuse,
mislead and deceive members of the public in violation of 15 U.S.C. § 1114.

21. Upon information and belief, Defendants’ actions are willful, deliberate and have
been done with knowledge of Plaintiff’s exclusive proprietary rights and with knowledge that
these actions have confused and are likely to continue to confuse, mislead and deceive
consumers and the public.

22.  The unlawful activity of Defendants described above has caused, and if not
enjoined will continue to cause, irreparable damage to the rights of Plaintiff and to Plaintiff’s
mark and to the business reputation and goodwill of Plaintiff.

SECOND CLAIM FOR RELIEF
(False Designation of Origin)

23. Plaintiff incorporates by reference all of the allegations set forth in the foregoing
Paragraphs 1-22.

24.  This is a claim against Defendants for false designation of origin in violation of
15 U.S.C. § 1125(a).

25.  Defendants are marketing, advertising, and distributing merchandise, beer, and
musical and other entertainment events under a trade name which is an imitation or reproduction
of Plaintiff’s SWEETWATER® mark, and which tends to falsely describe and represent their

services as originating from, having been sponsored by, having been endorsed or approved by, or
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otherwise being connected or affiliated with Plaintiff. These actions of Defendants are likely to
confuse, mislead and deceive members of the public as to the origin or sponsorship of the
infringing goods or services in violation of 15 U.S.C. § 1125(a).

26. Upon information and belief, Defendants’ actions are willful, deliberate and done
with knowledge of Plaintiff’s exclusive proprietary rights and with knowledge that these actions
are likely to confuse, mislead and deceive the public.

27.  The conduct of Defendants described above has caused or will cause and, if not
enjoined, will continue to cause irreparable damage to the rights of Plaintiff and to Plaintiff’s
proprietary designations and to the business reputation and goodwill of Plaintiff.

THIRD CLAIM FOR RELIEF
(Violation of Federal Trademark Dilution Act of 1995)

28. Plaintiff incorporates by reference all of the allegations set forth in the foregoing
Paragraphs 1-27.

29.  This is a claim against Defendants for violation of the Federal Trademark Dilution
Act of 1995, 15 U.S.C. § 1125(c).

30.  Defendants are commercially marketing, advertising, and distributing
merchandise, beer, and musical and other entertainment events under a trade name which is an
imitation or reproduction of Plaintiff’s famous SWEETWATER® mark. This unauthorized,
commercial use of the famous SWEETWATER® mark impairs the distinctiveness of the famous
SWEETWATER® mark in violation of the Federal Trademark Dilution Act of 1995, 15 U.S.C. §
1125(c).

31. Upon information and belief, Defendants’ actions are willful, deliberate and done
with knowledge of Plaintiff’s exclusive proprietary rights and with knowledge that these actions

are likely to dilute the distinctive quality of the famous SWEETWATER® mark.
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32.  The conduct of Defendants described above has caused or will cause and, if not
enjoined, will continue to cause irreparable damage to the rights of Plaintiff and to Plaintiff’s
proprietary designations and to the business reputation and goodwill of Plaintiff.

FOURTH CLAIM FOR RELIEF
(Federal Cyberpiracy)

33, Plaintff incorporates by reference all of the allegations set forth in the foregoing
Paragraphs 1-32.

34,  This is a claim against Defendants for cyberpiracy in violation of 15 US.C. §
1125(d).

35.  Defendants intentionally registered, use and traffic in the domain name
www.sweetwaterfestival.com, which incorporates Plaintiff’s SWEETWATER® mark in its
entirety, is confusingly similar to both Plaintiff’s common-law rights in the designation
“SWEETWATER” and Plaintiff’s famous SWEETWATER® mark, and is dilutive of that mark.
This unauthorized, commercial use by Defendants of the domain name
www.sweetwaterfestival.com does and is likely to confuse, mislead and deceive members of the
public as to the origin or sponsorship of the domain name and impairs the distinctiveness of
Plaintiff’s trademark rights, in violation of 15 U.S.C. § 1125(d).

36.  Upon information and belief, Defendants have registered, are trafficking in, and
are using the domain name www.sweetwaterfestival.com with bad faith intent to profit from
Plaintiff’s trademark rights.

37. Upon information and belief, Defendants’ actions are willful, deliberate and have
been done with knowledge of Plaintiff’s exclusive proprietary rights in and to the

SWEETWATER® mark and with knowledge that these actions have confused and are likely to
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continue to confuse, mislead and deceive actual and potential customers and the public as a
whole.

38. The conduct of Defendants described above has caused or will cause and, if not
enjoined, will continue to cause irreparable damage to the rights of Plaintiff and to Plaintiff’s
proprietary designations and to the business reputation and goodwill of Plaintiff.

FIFTH CLAIM FOR RELIEF
(Uniform Deceptive Trade Practices Act)

39.  Plaintiff incorporates by reference all of the allegations set forth in the foregoing
Paragraphs 1-38.

40.  This is a claim against Defendants for deceptive trade practices pursuant to
0.C.G.A. § 10-1-372.

41. Defendants’ unauthorized use of the SWEETWATER® mark constitutes
deceptive trade practices because it is likely to and does enable Defendants to:

(a) pass off their goods or services as those of Plaintiff Sweetwater;

(b) cause likelihood of confusion or of misunderstanding as to the source,
sponsorship, approval, or certification of their goods or services;

() cause likelihood of confusion or of misunderstanding as to affiliation,
connection, or association with or certification by Plaintiff Sweetwater;
and

) misrepresent that their goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits, or quantities that they do not
have.

42, Upon information and belief, Defendants’ actions are willful, deliberate and have

been done with knowledge of Plaintiff’s exclusive proprietary rights in and to the
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SWEETWATER® mark and with knowledge that these actions have confused and are likely to
continue to confuse, mislead and deceive actual and potential customers and the public as a
whole.

43. Defendants’ foregoing acts constitute deceptive trade practices pursuant to
0.C.G.A. § 10-1-372. Further, said acts have damaged and will continue to damage Plaintiff
Sweetwater’s goodwill and business reputation and the SWEETWATER® mark, causing
irreparable harm for which there is no adequate remedy at law.

SIXTH CLAIM FOR RELIEF
(Violation of the Georgia Unfair Competition Statute)

44. Plaintiff incorporates by reference all of the allegations set forth in the foregoing

Paragraphs 1-43.

45.  This is a claim against Defendants for unfair competition pursuant to O0.CGA.¢§
23-2-55.
46. Defendants are marketing, advertising, and distributing merchandise, beer, and

musical and other entertainment events under an imitation or reproduction of Plaintiff’s
proprietary and federally registered SWEETWATER® mark. These actions of Defendants are
likely to deceive and mislead the public.

47.  Upon information and belief, Defendants’ actions are willful, deliberate and have
been done with knowledge of Plaintiff’s exclusive proprietary rights and with knowledge that
these actions have confused and are likely to continue to confuse, mislead and deceive
consumers and the public.

48. Defendants’ foregoing acts constitute deceptive trade practices pursuant to

0.C.G.A. § 23-2-255. Further, said acts have damaged and will continue to damage Plaintiff

10
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Sweetwater’s goodwill and business reputation and the SWEETWATER® mark, causing

irreparable harm for which there is no adequate remedy at law.

SEVENTH CLAIM FOR RELIEF
(Infringement of Common Law Rights)

49. Plaintiff incorporates by reference all of the allegations set forth in the foregoing
Paragraphs 1-48.

50.  Plaintiff has acquired common-law rights in the designation “SWEETWATER”
as a proprietary trade name, service mark and trademark, which rights extend, without limitation,
to the exclusive right to use this designation in conjunction with malt beverages, clothing and
merchandise, and musical and other entertainment events.

51. Defendants are marketing, advertising, and distributing merchandise, beer, and
musical and other entertainment events under an imitation or reproduction of Plaintiff’s
“SWEETWATER” mark.

52. Upon information and belief, Defendants’ actions are willful, deliberate and have
been done with knowledge of Plaintiff’s exclusive proprietary rights and with knowledge that
these actions have confused and are likely to continue to confuse, mislead and deceive '
consumers and the public.

53.  Defendants’ foregoing acts constitute infringement of Plaintiff’s common-law
rights. Further, said acts have damaged and will continue to damage Plaintiff Sweetwater’s
goodwill and business reputation and the “SWEETWATER” mark, causing irreparable harm for
which there is no adequate remedy at law.

WHEREFORE, Plaintiff Sweetwater prays for judgment:

A. Finding that Defendants have committed trademark infringement in violation of

15US.C. § 1114

11
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Finding that Defendants have competed unfairly and deceptively with Plaintiff
Sweetwater in violation of 15 U.S.C. § 1125, O.C.G.A. § 10-1-370, et seq., and
0.C.G.A. § 23-2-55;

Finding that Defendants have diluted Plaintiff Sweetwater’s federally registered
mark in violation of 15 U.S.C. § 1125(c);

Finding that Defendants have committed cyberpiracy in violation of 15U.S.C. §
1125(d);

Finding that Defendants have infringed Plaintiff Sweetwater’s common-law rights
in the “SWEETWATER” mark;

Ordering the transfer of the domain name www. sweetwaterfestival.com to Plaintiff
Sweetwater;

Enjoining Defendants from the aforementioned acts;

Awarding compensatory damages to Plaintiff Sweetwater;

Awarding Plaintiff Sweetwater enhanced damages, costs, interest, and attorneys’
fees to the extent permitted under applicable law; and

Granting Plaintiff Sweetwater such further legal and equitable relief as the Court

may deem just and proper.

Plaintiff hereby demands a trial by jury as to all issues so triable.

s/ H. Jerome Strickland
H. Jerome Strickland, Esq.
State Bar No. 687700

Jones, Cork & Miller, LLP Jerome.Strickland @ jonescork.com
P.O. Box 6437

Macon, GA 31208-6437 s/ Matthew T. Strickland
Telephone: (478) 745-2821 Matthew T. Strickland, Esq.

Fax: (478) 743-9609 State Bar No. 687774

Matt.Stricklandl @jonescork.com

12
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J. Mark Wilson, Esq.
N.C. State Bar No. 25763
Henry B. Ward, Esq.
N.C. State Bar No. 23323
Anup M. Shah, Esq.

N.C. State Bar No. 37042
anupshah@mvalaw.com

Moore & Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charlotte, North Carolina 28202-4003
(704) 331-1000
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Int. Cl: 32
Prior US. Clk.: 45, 46 and 48

‘United States Patent and Trademark Office Registered July 6, 1999
OG Date July 10, 2007

Reg. No. 2,259,736

Amended
TRADEMARK
PRINCIPAL REGISTER
SWEETWATER

SWEETWATER BREWING COMPANY, FOR: MALT BEVERAGES, NAMELY,

LLC (GEORGIA LTD LIAB CO) PEER, ALE, STOUT, LAGER AND PILS-
195 O DR, NER, IN CLASS 32 (U.S. CLS. 45, 46 AND
ATLANTA, GA 30324 48),

NO CLAIM IS MADE TO THE EXCLU-

RIGET TO USE "BREWING COM-

SIVE i
gaowfq_APART FROM THE MARK AS SER. NO, 75-142,353, FILED 7-30-19%.

In testimony whereof I have hereunto sef my hand
and caused the seal of The Patent and Trademark

Office to be affixed on July 10, 2007,

DIRECTOR OF THE U.S, PATENT AND TRADEMARE OFFICE
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Int. CL: 32
Prior U.S. Cls.: 45, 46 and 48
o » 40 81 Reg. No. 3,282,291
United States Patent and Trademark Office  Regstered Aug. 21, 2007
TRADEMARK
PRINCIPAL REGISTER

SWEETWATER BREWING COMPANY, LLC THE MARK CONSISTS OF STANDARD CHAR-
(GEORGIA LTD LIAB CO) ACTERS WITHOUT CLAIM TO ANY PARTICULAR

900 WENDELL COURT FONT, STYLE, SIZE, OR COLOR.
ATLANTA, GA 30336

FOR: MALT BEVERAGES, NAMELY, BEER, ALE,
STOUT, LAGER, AND PILSNER, IN CLASS 32 (US. gpr. NO. 77-090,310, FILED 1:24-2007.

CLS. 45, 46 AND 48).
FIRST USE 1-15-1996; IN COMMERCE 2-20-19%6. BONNIE LUKEN, EXAMINING ATTORNEY

OWNER OF U.S. REG. NO. 2,259,736,
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